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Office of the City Attorney
June 16, 2020

To: Honorable Mayor, Members of the City Council, and City Manager
From: Farimah Faiz Brown, City Attorney

Samuel Harvey, Deputy City Attorney

Re: Voter Registration Requirements for City Redistricting Commission

The City Attorney has determined that the requirements in the City Charter that a person
be a registered voter and have participated in the last two City elections in order to serve
on the City’s Redistricting Commission are unenforceable because they are preempted
by state law.

The City Charter provides that in order to be eligible to serve on the City’s Redistricting
Commission, a person must be a registered voter in the City of Berkeley and must have
voted in the last two City general elections. (City Charter § 9.5(b)(1), (3).) The City
Attorney has determined that these requirements are unenforceable because they are
preempted by state law governing the eligibility of all persons regardless of citizenship or
immigration status to serve on appointed boards and commissions.

Specifically, California Government Code section 1020 was amended in 2019 to provide
that “a person, regardless of citizenship or immigration status, is eligible to hold an
appointed civil office if the person is 18 years of age and a resident of the state.” Because
a person must be a citizen of the United States in order to be a registered voter, the voter
registration requirement in Charter section 9.5 effectively functions as a citizenship
requirement. (See Cal. Elec. Code § 321.) Such a requirement is impermissible under
Government Code section 1020.

While the manner and method of appointing city officers such as members of the
Redistricting Commission is a “municipal affair’ in which a charter city such as Berkeley
has plenary authority to act, California courts have determined that the legal treatment of
immigrants is a matter of statewide concern in which state law will preempt provisions of
local law in the event of a conflict. (Cal. Const., art. XI, § 5(b); City of Huntington Beach
v. Becerra (2020) 44 Cal.App.5th 243, 275.) As a result, the City Attorney has advised
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that the City not enforce the voter registration and voting history requirements for any
applicant when considering applications for participation in the Redistricting Commission.

This determination is consistent with the values of the City of Berkeley as a community
that welcomes immigrants, refugees and those in exile, and encourages participation in
local governance by all residents regardless of national origin or immigration status. It
also enhances the City’s goals as a Sanctuary City committed to supporting our
undocumented community members.

CC: City Clerk



